judicial review history

judicial review history traces the development of a fundamental legal doctrine that empowers
courts to evaluate and potentially invalidate legislative and executive actions that conflict with a
constitution. This principle has played a pivotal role in shaping constitutional law and safeguarding
the rule of law across various jurisdictions. Understanding judicial review history involves examining
its origins, key historical moments, and its evolution in different legal systems. The concept not only
underscores the balance of power among government branches but also highlights the judiciary's role
as a protector of individual rights and constitutional governance. This article explores the origins of
judicial review, its landmark cases, and its impact on contemporary legal frameworks. The discussion
further delves into variations of judicial review in global contexts and its continuing significance in
modern jurisprudence. The following sections provide a detailed exploration of this crucial legal
doctrine.

e Origins of Judicial Review

e Judicial Review in the United States
e Judicial Review in Other Jurisdictions
e Key Landmark Cases

e Evolution and Contemporary Significance

Origins of Judicial Review

The concept of judicial review has deep roots in legal philosophy and constitutional theory, emerging
as a mechanism to ensure that laws conform to fundamental constitutional principles. Early notions of
judicial oversight can be traced back to political thinkers such as Montesquieu, who advocated for the
separation of powers and checks and balances within government. The principle was also influenced
by the British legal tradition, where courts occasionally reviewed the legality of executive actions,
though not explicitly the constitutionality of legislation due to the doctrine of parliamentary
sovereignty.

Philosophical Foundations

Philosophers like John Locke and Baron de Montesquieu laid the groundwork for judicial review by
emphasizing the need for government powers to be limited and subject to legal constraints. Locke’s
theory of natural rights and government by consent implied that laws violating inherent rights could
be challenged. Montesquieu’s articulation of the separation of powers suggested that an independent
judiciary should have the authority to review legislative and executive acts to maintain constitutional
balance.



Early Legal Precedents

Before judicial review became a formalized doctrine, courts in various countries occasionally
invalidated government acts on grounds of illegality or procedural defects. However, the explicit
power to declare legislation unconstitutional was rare. In colonial America, some courts began to
assert authority to invalidate local laws conflicting with colonial charters or fundamental rights,
setting the stage for a more defined judicial review doctrine after independence.

Judicial Review in the United States

The United States is widely recognized for formally establishing judicial review as a constitutional
principle. The adoption of a written constitution created a supreme law against which all legislation
and government action could be measured. The judiciary's role in maintaining constitutional
supremacy became a cornerstone of American constitutional law.

Marbury v. Madison (1803)

The landmark case Marbury v. Madison is often cited as the foundation of judicial review in the U.S.
Supreme Court. Chief Justice John Marshall asserted that it is "emphatically the province and duty of
the judicial department to say what the law is." This decision firmly established the judiciary’s
authority to invalidate laws that conflict with the Constitution, thereby cementing judicial review as a
vital check on legislative and executive power.

Constitutional Basis

Though the U.S. Constitution does not explicitly mention judicial review, its supremacy clause,
separation of powers, and the structure of federal courts provide implicit support. Judicial review
enables courts to interpret constitutional provisions and ensures that no law or executive act
supersedes constitutional mandates.

Expansion of Judicial Review

Over time, judicial review in the United States has expanded beyond federal statutes to include state
laws, administrative regulations, and executive actions. The courts have used this power to address
civil rights, federalism issues, and the limits of government authority, profoundly shaping American
legal and political landscapes.

Judicial Review in Other Jurisdictions

While the U.S. model of judicial review is influential, other countries have developed diverse
approaches to constitutional review, reflecting different legal traditions and constitutional
arrangements. The power of courts to review legislation varies widely in scope and application.



United Kingdom

The United Kingdom traditionally follows the doctrine of parliamentary sovereignty, which limits
judicial review of primary legislation. However, courts have the authority to review the legality of
executive actions and secondary legislation. The Human Rights Act 1998 introduced a form of judicial
review that allows courts to assess legislation’s compatibility with the European Convention on
Human Rights, although ultimate legislative supremacy remains with Parliament.

Europe and the European Union

Many European countries have constitutional courts dedicated to judicial review, such as Germany’s
Federal Constitutional Court, which rigorously enforces constitutional norms. The European Union’s
Court of Justice also exercises judicial review to ensure that EU law is uniformly interpreted and that
member states comply with their obligations under EU treaties.

Other Common Law and Civil Law Countries

In Canada and Australia, judicial review operates similarly to the U.S., with courts empowered to
invalidate unconstitutional laws. Civil law countries often employ specialized constitutional courts or
councils to oversee judicial review, providing a formalized and structured approach to constitutional
adjudication.

Key Landmark Cases

Throughout judicial review history, several landmark cases have defined and expanded the doctrine’s
scope. These decisions illustrate the judiciary’s critical role in resolving constitutional conflicts and
protecting fundamental rights.

1. Marbury v. Madison (1803) - Established judicial review in the United States.

2. Brown v. Board of Education (1954) - Used judicial review to strike down racial segregation
laws, advancing civil rights.

3. R (Miller) v. Secretary of State for Exiting the European Union (2017) - A key UK case
affirming parliamentary sovereignty and limits on executive power.

4. Kelsen v. Austria (1920) - Established judicial review in Austrian constitutional law through
the Constitutional Court.

5. United States v. Lopez (1995) - Limited Congress’s commerce power, demonstrating judicial
review's role in federalism.



Evolution and Contemporary Significance

The ongoing evolution of judicial review reflects changes in political, social, and legal contexts. Courts
continue to grapple with balancing judicial authority, democratic governance, and individual rights in
an increasingly complex world.

Expansion of Judicial Activism and Restraint

Judicial review has at times been characterized by activism, where courts proactively shape policy
and protect rights, and at other times by restraint, deferring to legislative and executive branches.
The debate over the appropriate scope of judicial review remains central to constitutional theory and
practice.

Judicial Review and Human Rights

In many countries, judicial review is a crucial tool for enforcing human rights and constitutional
guarantees. Courts evaluate laws and government actions for compliance with fundamental rights,
ensuring protections against abuses of power.

Global Challenges and Future Directions

As constitutional democracies face new challenges such as globalization, technological innovation,
and shifting political dynamics, judicial review continues to adapt. Its history demonstrates resilience
and flexibility, maintaining its role as a guardian of constitutional order and the rule of law worldwide.

Frequently Asked Questions

What is judicial review and why is it important in the legal
system?
Judicial review is the power of courts to examine and invalidate laws or government actions that are

found to be unconstitutional. It is important because it ensures that legislative and executive actions
comply with the constitution, maintaining the rule of law and protecting individual rights.

When and where did the concept of judicial review first
emerge?
The concept of judicial review first emerged prominently in the early 19th century in the United

States, particularly with the landmark Supreme Court case Marbury v. Madison in 1803, which
established the principle that the judiciary can review and nullify unconstitutional laws.



What was the significance of the Marbury v. Madison case in
the history of judicial review?

Marbury v. Madison (1803) was significant because it established the principle of judicial review in the
United States. The Supreme Court, under Chief Justice John Marshall, ruled that it had the authority to
review laws passed by Congress and declare them unconstitutional, thus affirming the judiciary's role
as a co-equal branch of government.

How has judicial review evolved in other countries outside the
United States?

Judicial review has evolved differently across countries; many democracies have adopted forms of
constitutional or judicial review to ensure laws comply with their constitutions. For example, in
Germany, the Federal Constitutional Court plays a key role, while in the UK, judicial review is used to
assess the lawfulness of government decisions rather than legislation itself, reflecting differing
constitutional frameworks.

What are some major criticisms of judicial review throughout
its history?

Critics of judicial review argue that it grants unelected judges too much power over democratically
elected bodies, potentially undermining democratic principles. Others contend it can lead to judicial
activism, where courts impose their own views rather than interpret law impartially. Despite
criticisms, judicial review remains a fundamental mechanism for upholding constitutional governance.

Additional Resources

1. Marbury v. Madison: The Origins of Judicial Review

This book delves into the landmark 1803 Supreme Court case that established the principle of judicial
review in the United States. It explores the historical context, the key figures involved, and the lasting
impact on American constitutional law. Readers gain a comprehensive understanding of how this
decision shaped the balance of power between branches of government.

2. Judicial Review in Historical Perspective

Providing a broad overview, this work traces the development of judicial review from its early roots to
modern applications. It examines various legal systems and how courts have asserted their authority
to invalidate legislative and executive actions. The book highlights pivotal cases and theoretical
debates that have influenced the evolution of judicial review globally.

3. The Rise of Judicial Review: A Comparative History

This comparative study analyzes the emergence and growth of judicial review in different countries.
The author investigates factors that led courts to assume this power and how cultural, political, and
legal contexts affected its adoption. The book offers valuable insights into the similarities and
differences in judicial review practices worldwide.

4. Checks and Balances: The Role of Judicial Review in American Democracy
Focusing on the U.S. constitutional system, this book discusses how judicial review functions as a
crucial check on legislative and executive powers. It explores historical controversies and landmark



cases that tested the limits of judicial authority. The narrative emphasizes the ongoing tension
between judicial independence and democratic governance.

5. Constitutional Courts and Judicial Review: A Global History

This comprehensive volume surveys the history of constitutional courts tasked with overseeing
judicial review. It covers their establishment, key decisions, and impact on constitutional development
in various nations. Readers learn about the challenges and successes faced by courts in upholding
constitutional supremacy.

6. Judicial Review: A Historical and Philosophical Analysis

Combining legal history with philosophical inquiry, this book examines the foundations of judicial
review. It discusses theories about the legitimacy and limits of judicial power and how historical

events shaped these ideas. The work encourages readers to consider the deeper implications of
courts striking down laws.

7. From Colonial Courts to Supreme Courts: The Evolution of Judicial Review in America

Tracing the journey of judicial review from colonial times through the establishment of the Supreme
Court, this book highlights key legal developments and personalities. It reveals how early colonial
courts influenced the adoption of judicial review in the United States. The narrative provides context
for understanding the judiciary’s role in American constitutionalism.

8. Judicial Review and Democracy: Historical Debates and Contemporary Challenges

This book explores the historical debates surrounding judicial review and its compatibility with
democratic principles. It reviews landmark cases and scholarly arguments both supporting and
criticizing judicial review. The author also addresses current challenges faced by courts in maintaining
legitimacy while exercising this power.

9. Landmark Cases in the History of Judicial Review

Focusing on seminal cases from various jurisdictions, this collection presents detailed analyses of
decisions that shaped judicial review. Each chapter offers historical background, legal reasoning, and
the broader impact of these rulings. The book serves as a valuable resource for understanding how
judicial review has evolved through pivotal moments in legal history.
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judicial review history: Judicial Review in American History Kermit L. Hall, 1987 This work is a
collection of essays discussing the historical theory and political debate over judicial review in
America. The repeated scholarly and public considerations of the legitimacy of judicial review by an
unelected judiciary throughout American history are reviewed these articles.

judicial review history: The History and Growth of Judicial Review, Volume 1 Steven G.
Calabresi, 2021 This two-volume set gives an account of the origins and growth of judicial review in
the democratic countries of the G-20 from its beginnings in the United States to its expansion after
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World War II. Volume 1 covers the common law jurisdictions.

judicial review history: The History and Growth of Judicial Review, Volume 1 Steven Gow
Calabresi, 2021-04-13 This two-volume set gives an account of the origins and growth of judicial
review in the democratic countries of the G-20 from its beginnings in the United States to its
expansion after World War II. Volume 1 covers the common law jurisdictions.

judicial review history: The History and Growth of Judicial Review Steven G. Calabresi,
2021 This two-volume set gives an account of the origins and growth of judicial review in the
democratic countries of the G-20 from its beginnings in the United States to its expansion after
World War II. Volume 2 covers the civil law jurisdictions.

judicial review history: The History and Growth of Judicial Review, Volume 2 Steven Gow
Calabresi, 2021-04-13 This two-volume set gives an account of the origins and growth of judicial
review in the democratic countries of the G-20 from its beginnings in the United States to its
expansion after World War II. Volume 2 covers the civil law jurisdictions.

judicial review history: The Doctrine of Judicial Review Edward S. Corwin, 2014-07-28 This
book, first published in 1914, contains five historical essays. Three of them are on the concept of
judicial review, which is defined as the power of a court to review and invalidate unlawful acts by
the legislative and executive branches of government. One chapter addresses the historical
controversy over states’ rights. Another concerns the Pelatiah Webster Myth—the notion that the US
Constitution was the work of a single person. In Marbury v. Madison and the Doctrine of Judicial
Review, Edward S. Corwin analyzes the legal source of the power of the Supreme Court to review
acts of Congress. We, the People examines the rights of states in relation to secession and
nullification. The Pelatiah Webster Myth demolishes Hannis Taylor’s thesis that Webster was the
secret author of the constitution. The Dred Scott Decision considers Chief Justice Taney’s argument
concerning Scott’s title to citizenship under the Constitution. Some Possibilities in the Way of
Treaty-Making discusses how the US Constitution relates to international treaties. Matthew ]J.
Franck’s new introduction to this centennial edition situates Corwin’s career in the history of judicial
review both as a concept and as a political reality.

judicial review history: The Supreme Court and Judicial Review in American History
Kermit L. Hall, 1985

judicial review history: The Aristocracy of the Long Robe Jack M. Sosin, 1989-09-26 Is
judicial review constitutionally required or even authorized? Can it be said whether the federal
courts exercise this power with the consent of the electorate? Sosin addresses these challenging
questions in the broad context of the Anglo-American historical experience. He examines the
evolution of courts of judicature and legislatures and the contests for power that were waged from
the seventeenth to eighteenth century. The origins of the English court system and the
establishment of common law are first described. The author traces the rise in judicial and
parliamentary power that occurred with the erosion of the royal prerogative and discusses the
constitutional and legal heritage that provided the framework for law, courts, and legislatures in
colonial America. Following an examination of political, legislative, and legal development during the
colonial period, Sosin looks at the philosophical and ideological controversies that influenced the
framing of the Constitution, particulary the conflicting views of the proper relationship between the
legislature and judiciary. Despite the emphatic opposition voiced by some framers to giving judges
the power to overturn legislative action by ruling on the constitutionality of federal laws, the
Supreme Court was able to declare itself the final arbiter and ultimate interpreter of the
Constitution as early as the first decade of the nineteenth century. The author's analysis indicates
that the Court's assumption of the power of judicial review was neither inevitable politically nor the
logical result of the founders desire to limit government and protect the rights of individuals against
interferences by public authority. Echoing early English and American political figures, Sosin asks
whether this expanded, arbitrary judicial power can be considered appropriate in a representative
democracy. The product of meticulous research and careful historical analysis, this provocative
study will be relevant reading for a variety of courses in American government, political science, and



history.

judicial review history: The People Themselves Larry D. Kramer, 2004-06-10 In this
groundbreaking interpretation of America's founding and of its entire system of judicial review,
Larry Kramer reveals that the colonists fought for and created a very different system--and held a
very different understanding of citizenship--than Americans believe to be the norm today. Popular
sovereignty was not just some historical abstraction, and the notion of the people was more than a
flip rhetorical device invoked on the campaign trail. Questions of constitutional meaning provoked
vigorous public debate and the actions of government officials were greeted with celebratory feasts
and bonfires, or riotous resistance. Americans treated the Constitution as part of the lived reality of
their daily existence. Their self-sovereignty in law as much as politics was active not abstract.

judicial review history: Army JROTC Leadership Education & Training: Citizenship and
American history , 2002

judicial review history: A History of the Constitution of Bangladesh Ridwanul Hoque, Rokeya
Chowdhury, 2023-09-01 Marking the 50th anniversary of Bangladesh's Constitution, this book
gauges its development from 1972 to 2022, focusing on its foundational goals, performances, and
current challenges. The collection, presenting diverse but issue-specific chapters, shows how the
people, political parties and leaders, and constitutional and legal institutions interact with each
other in advancing, breaking, and remaking their Constitution. It examines the local context,
parliamentary history, and interpretive tools adopted by the Supreme Court in understanding the
Constitution as well as the future prospect of constitutional politics and practices. The work brings
together legal professionals and constitutional law scholars to encapsulate the panorama of the
country’s constitutional evolution. The authors look back to the history of constitution-making, to
reflect critically on the present in light of the founding goals, spirits, and aspirations and with a view
to offering a forward-looking and resilient vision of constitutionalism in Bangladesh. The book will be
of interest to researchers, academics, and policy-makers working in the areas of comparative
constitutional law and politics and South Asian Studies.

judicial review history: Global Legal History Joshua C. Tate, José Reinaldo de Lima Lopes,
Andrés Botero-Bernal, 2018-12-07 This collection brings together a group of international legal
historians to further scholarship in different areas of comparative and regional legal history. Authors
are drawn from Europe, Asia, and the Americas to produce new insights into the relationship
between law and society across time and space. The book is divided into three parts: legal history
and legal culture across borders, constitutional experiences in global perspective, and the history of
judicial experiences. The three themes, and the chapters corresponding to each, provide a balance
between public law and private law topics, and reflect a variety of methodologies, both empirical and
theoretical. The volume highlights the gains that may be made by comparing the development of law
in different countries and different time periods. The book will be of interest to an international
readership in Legal History, Comparative Law, Law and Society, and History.

judicial review history: A Study in Legal History Volume I Charles Stephens, 2009-10-02
Writing about Lord Denning in the Oxford Dictionary of National Biography, Lord Goff wrote that
‘Denning was a great master of the common law....he was one of the greatest and most influential
judges ever to sit on the English bench....few would dispute that Denning was the greatest English
judge of the twentieth century’. Lord Goff added that Lord Denning ‘taught the English judiciary that
the common law cannot stand still [but] must be capable of development on a case by case basis; to
ensure that the principles of the common law are apt to do practical justice in a living society’. Fiat
Justitia is concerned with Lord Denning’s place in the common law tradition, as defined by
Fortescue, Coke and Blackstone. Lord Denning’s approach to the role of the Judge, and the use of
judicial discretion, set in the context of the common law tradition, and the assessments of his
contemporaries, is evaluated with particular attention being paid to his understanding of precedent,
statutory interpretation, individual rights and control of the abuse of power. Lord Denning’s
jurisprudence, as an expression of the common law tradition, is also considered in relation to current
developments in the law.




judicial review history: The Supreme Court In and Out of the Stream of History Kermit L.
Hall, 2018-12-07 Available as a single volume or part of the 10 volume set Supreme Court in
American Society

judicial review history: Legal Compilation; Statutes and Legislative History, Executive
Orders, Regulations, Guidelines and Reports, 1973

judicial review history: The History of Government and Public Law in China Xin Nie,
2025-05-05 This book traces the evolution of Chinese public institutions from the Shang and Zhou
dynasties to modern China, including a diverse range of topics such as the bureaucratic system, the
fiscal and economic system, talent selection, appointment and assessment, imperial examination,
governance and censorship and justice in ancient China. It further covers the new policies,
constitution, welfare state, national assembly and other important issues in modern Chinese history.
In terms of methodology, this work aims to integrate research approaches from law, history, and
politics. It combines insights from constitutional and administrative law, legal history, comparative
jurisprudence, and the study of government organizations to provide a comprehensive analysis of
Chinese public institutions over time.

judicial review history: Judicial Review Legislation United States. Congress. Senate.
Committee on Veterans' Affairs, 1989

judicial review history: Constitution and Public Policy in U. S. History Julian E. Zelizer,
Bruce J. Schulman, 2010-11-01

judicial review history: Rights Reign Supreme James M. Masnov, 2023-03-06 Judicial
review--the power of the United States Supreme Court to nullify unconstitutional laws--has been
attacked and celebrated. The Court's authority has become even more significant over the past
century as it has grown to occupy a more central role in the lives of Americans. The result has been
for politicians of both major political parties (as well as scholars) to decry the antidemocratic nature
of the judicial power. This book argues that judicial review ensures the survival of the republic,
outlining the Court's responsibilities as an instrument of rights theory and its history of defending
the principles established during the American founding that assert the primacy of certain inherent
rights. Centering on the power of judicial review, chapters detail the Court's reputation as a steward
of the Constitution, protecting the rights of the people against the encroachments of the executive
and legislative branches--and against the fleeting passions of the people.

judicial review history: Encyclopedia of U.S. Political History Andrew Whitmore Robertson,
2010 Annotation st1\: - {behavior:url(fieooui) } Unparalleled coverage of U.S. political development
through a unique chronological frameworkEncyclopedia of U.S. Political History explores the events,
policies, activities, institutions, groups, people, and movements that have created and shaped
political life in the United States. With contributions from scholars in the fields of history and
political science, this seven-volume set provides students, researchers, and scholars the opportunity
to examine the political evolution of the United States from the 1500s to the present day. With
greater coverage than any other resource, the Encyclopedia of U.S. Political History identifies and
illuminates patterns and interrelations that will expand the reader & BAD:rsquo;s understanding of
American political institutions, culture, behavior, and change. Focusing on both government and
history, the Encyclopedia brings exceptional breadth and depth to the topic with more than 100
essays for each of the critical time periods covered. With each volume covering one of seven time
periods that correspond to key eras in American history, the essays and articles in this authoritative
encyclopedia focus on thefollowing themes of political history:The three branches of
governmentElections and political partiesLegal and constitutional historiesPolitical movements and
philosophies, and key political figuresEconomicsMilitary politicsInternational relations, treaties, and
alliancesRegional historiesKey FeaturesOrganized chronologically by political erasReader &
BAD:rsquo;s guide for easy-topic searching across volumesMaps, photographs, and tables enhance
the textSigned entries by a stellar group of contributorsVOLUME 1Colonial Beginnings through
Revolution1500 & BAD:ndash;1783Volume Editor: Andrew Robertson, Herbert H. Lehman
CollegeThe colonial period witnessed the transformation of thirteen distinct colonies into an




independent federated republic. This volume discusses the diversity of the colonial political
experience & BAD:mdash;a diversity that modern scholars have found defies easy synthesis &
BAD:mdash;as well as the long-term conflicts, policies, and events that led to revolution, and the
ideas underlying independence. VOLUME 2The Early Republic1784 & BAD:ndash;1840Volume
Editor: Michael A. Morrison, Purdue UniversityNo period in the history of the United States was
more critical to the foundation and shaping of American politics than the early American republic.
This volume discusses the era of Confederation, the shaping of the U.S. Constitution, and the
development of the party system.
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about Supreme and Appellate, civil, family, criminal, motor vehicle, housing, and small claims cases.
Supreme and Appellate Court

Housing Case Look-up - CT Judicial Branch Housing Case Look-up and Scheduled Events
Housing matters are handled in Housing Sessions or as part of the Judicial District docket. To look
up a housing case or scheduled event, use

Connecticut Judicial Branch E-Services Login E-Services allows attorneys and self-represented
parties to do business with the Judicial Branch electronically. For more information on what you can
do electronically through E-Services,

About CT Courts - Administration and Operations - CT Judicial The Chief Justice of the
Supreme Court is the head of the Judicial Branch. Its administrative director is called the Chief
Court Administrator. Judicial Functions The judicial functions of the

E-Services - CT Judicial Branch The Judicial Branch offers various electronic services, including
electronic filing in appellate, civil, family, housing and small claims matters, electronic short
calendar markings entry and history,

Directories - CT Judicial Branch This section provides names, addresses, phone numbers and fax
numbers for judges, family support magistrates and employees working in various courthouses and



Judicial Branch

Official Court Forms of the Connecticut Judicial Branch Starting Thursday, June 16, 2022, the
Judicial Branch will offer three (3) electronic options for accessing webforms. In addition to offering
these options, the Judicial Branch has refreshed

Look-up - CT Judicial Branch This is the official website of the State of Connecticut Judicial
Branch. It is the mission of the Connecticut Judicial Branch to resolve matters brought before it in a
fair, timely, efficient and
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